PAGE  
2

The Hong Kong Council of Social Service  Hong Kong Human Rights Monitor  Oxfam Hong Kong
Co-organize

Workshop on Basic Concepts on Legislating Against Racial Discrimination

Human Rights Treaties and Racial Discrimination

1.
What is discrimination?

· In simple language, “treating a person or group (the victim) less favourably than another person or group (the comparator)”.  However, much more longwinded when written in legal language.  See Appendix for examples.

· Identify the comparator and apply the “but for” test.

· Distinguish between “formal” and “substantive” equality

· Differential treatment does not necessarily amount to discrimination.  It does not amount to discrimination (or, to put it in another way, it amounts to discrimination but is not unlawful) if – 

(a) it is necessary for achieving a legitimate objective; or

(b) it redresses previous inequality (i.e. “affirmative action”, “special measure” or “reverse discrimination”).

· Identical treatment (e.g. applying the same criteria, conditions or requirements to all persons) may give rise to indirect discrimination.

· Stereotyping a form and a cause of discrimination.

· Laws prohibit only particular types of discrimination (e.g. discrimination on ground of sex, disability or race) in particular fields (e.g. employment, education, access to facilities or more generally, exercise of rights guaranteed by international conventions, constitutions or legislation).

2. Different levels of anti-discrimination laws

· International conventions (e.g. International Covenant on Civil and Political Rights, International Covenant on Economic, Social and Cultural Rights and International Convention on the Elimination of All Forms of Racial Discrimination), which bind only the States Parties that have ratified them.

· Constitution (e.g. the Constitution of the People’s Republic of China and the Basic Law of Hong Kong Special Administrative Region).

· Domestic legislation (e.g. Hong Kong Bill of Rights Ordinance, Sex Discrimination Ordinance, Disability Discrimination Ordinance and Family Status Discrimination Ordinance).

3. International Convention on Elimination of All Forms of Racial Discrimination (ICERD)

· Applies to China with effect from 28 January 1982.  Applied to HK before 1 July 1997 and continues to apply thereafter – see page 41 of Consultation Paper.
· Definition of “racial discrimination” (Article 1.1) – the definition is often referred to by other UN treaty monitoring bodies and national courts.
· Does not apply to distinctions etc. between citizens and non-citizens (Art. 1.2) or laws concerning nationality, citizenship or naturalization (Art. 1.3).

· “Special measures” or affirmative action may be undertaken but shall be temporary.

· States Parties are to – 

(a) respect, protect and promote racial equality and “condemn” racial discrimination, racial segregation, apartheid and racially discriminatory propaganda and organizations (Art. 2 to 8)  (Which article requires the enactment of legislation in HK?);

(b) submit periodical reports to the Committee on the Elimination of Racial Discrimination (CERD) (Art. 9.1).  The last report on HK was completed in October 2000 and CERD issued Concluding Observations in August 2001;

(c) respond to complaints made by another State Party (Art. 11 and 12) (Probably no such complaint so far?); and

(d) respond to complaints made by individuals (Art. 14).  (The obligation does not apply to China or Hong Kong because China has not made declaration under this article.)
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Examples of legal definition of “discrimination”

Disability Discrimination Ordinance (Cap. 487), section 6:

“A person discriminates against another person … if

(a) on the ground of that other person’s disability he treats him less favourably than he treats or would treat a person without a disability;

(b) he applies to that other person a requirement or condition which he applies or would apply equally to a person without a disability but – 

(i) which is such that the proportion of persons with a disability who can comply with it is considerably smaller than the proportion of persons without a disability who can comply with it;

(ii) which he cannot show to be justifiable irrespective of the disability or absence of the disability of the person to whom it is applied; and 

(iii) which is to that person’s detriment because he cannot comply with it; or

(c)
on the ground of the disability of an associate of that other person he treats him less favourably than he treats or would treat a person without such a disability.       “

Convention on the Elimination of All Forms of Discrimination Against Women, Article 1

For the purpose of the present Convention, the term “discrimination against women” shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise women, irrespective of their marital status on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civic, or any other field.                   “

P van Dijk and G J H van Hoof, Theory and Practice of the European Convention of Human Rights (Dordrecht: Kluwer, 3rd ed, 1998), at p. 719

A violation of the principle of equality and non-discrimination arises if there is 

(a)
differential treatment of

(b)
equal cases

(c) 
without there being an objective and reasonable 

    justification or if

(d)
proportionality between the aim sought and the means 

                employed is lacking.
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