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Keys: 

CP25 = Page 25 of the Consultation Paper

ICERD = International Convention against All Forms of Racial Discrimination

SDO = Sex Discrimination Ordinance

DDO = Disability Discrimination Ordinance
FSDO = Family Status Discrimination Ordinance
EOC = Equal Opportunity Commission 

RRA = Race Relations Act as amended

	Issues
	Comments

	Definition of terms

	The position of Mainland Chinese

· Most new arrivals from the Mainland will not be protected. In the Government point of view, new arrivals from the Mainland are of the same ethnic stock as local Chinese and therefore do not constitute a racial or ethnic group in HK according to ICERD (CP24-25).


	-  ICERD provides the minimum standards for protection. Even if it is true that new arrivals from the Mainland do not fall within the definition of ICERD there is no reason to prevent the protection offered by a racial discrimination law to go beyond ICERD. Wider protection can be found in the Race Relations Act in UK which protects discrimination based on "nationality". The Australian Racial Discrimination Act also prohibits discrimination against immigrants and ex-immigrants.

· It is reasonable to protect new arrivals from the Mainland since they face similar problems as ethnic minorities, e.g. in the need to adapt to the life in Hong Kong. Moreover, similar social and other services have been and are still being offered to the ethnic minorities and the new arrivals. 

-  A slightly expanded definition of "national origin" to include “origin in a particular jurisdiction of the People’s Republic of China” will cover the new arrivals.

	Definition of direct discrimination needs clarification (CP36)

· "a person (the discriminator)": Does the term cover a legal person, an unincorporated body?

· Similar problem in respect of the person discriminated against

· Unsure if motive, intention or knowledge is need.

· "language" is not listed as one of the grounds of racial discrimination although it can be relied on as a ground of indirect discrimination.


	· Should at least include legal persons and incorporated bodies. 

· Ditto

· There should be no need to prove these mental elements.

· Arguably, "language" should be explicitly listed as one of the grounds with appropriate exclusion provisions. The usefulness of "language" as a ground in indirect discrimination will be very much reduced because of the unduly restrictive nature of the relevant case law.



	Weak and outdated definition of indirect discrimination (CP36)

· "requirement or condition": The term is very narrowly interpreted: A requirement or condition has to be absolute and practices, especially informal and/or past ones, may be excluded.

· "considerably smaller proportion": Statistical data usually required are hard to come by and a case can be brought after actual harms are done.

· "detriment": a mixed test (both objective and subjective ones) is used in English precedents.

· "justified": probably include justified by any pre-existing Ordinances and subsidiary legislation (see SDO).


	· The wider definition in the European Commission Race Directive which covers "provision, criterion or practices" should be adopted to cover more circumstances. 

· The concept "would put [the victim] at a particular disadvantage" in Race Directive demands less or no statistical evidence. Policies or practices can be challenged based on the associated risk at an early stage before any harms are done.

· The objective test on "a particular disadvantage" in the Race Directive is preferred.

· Pre-existing Ordinances and subsidiary legislation can only be used as justification if they are justified themselves. Otherwise the purpose to overcome institutional discrimination will be defeated.



	Multiple discrimination

-  CP silent on this issues.
	· Multiple discrimination involving racial and other discrimination should be taken as a racial one for the purpose of finding racial discrimination in the enforcement of the prospective Race Discrimination Ordinance (c.f. SDO, s.4)



	"Transferred discrimination" (CP37)

· Only applicable to "the spouse or a relative" of a person is inconsistent with Article 1(1) of ICERD which intends to protect all persons. It is also inconsistent to the Government's stated policy "to eliminate and combat all forms of racial discrimination" (CP22(a)).

· "race or ethnic grounds": a misleading term which supposedly have a wider meaning.


	· Should widen to include any person he related to him or not, or at least to include related to the person by blood, marriage, adoption or affinity (s. 2, FSDO) and "associate", which consists of any relatives or carers of the person; [any person cared by the person;] any person who is living with the person on a genuine domestic basis; and another person who is in a business, [education,] sporting or recreational relationship with the person. (c.f. ss.2 & 5, DDO) 

· Should protect persons like a salesman sacked for having served an Indian contrary to an instruction of his racist supervisor not to serve any non-white customers.

· Should clarify to include colour, descent, and national origin as well.

	Definition of victimization

	Scope of victimization

· Do not protect those whose complaints fail (CP38)

· The coexistence of casual test and motive test based on subsequent event like withholding reference to preserve legal position) leading to confusion. Motive test reduces the protection to a victim.


	· Should extend the protection to complaints rejected by the court as false if they had been made in good faith.

· The law should make a choice between the two. The casual test is preferred.

	Racial harassment
	

	Unclear definition

· A definition similar to that in DDO, s.2 or to that in SDO? Unsure if the component of "transferred racial harassment" based on the concept of "associate" found in DDO is adopted in the proposal (CP39)

· Racial harassment is applicable to all protected areas of activity (CP39-41).

· An objective test ("a reasonable person, having regard to all the circumstance") is adopted and no intention and actual knowledge is required (CP39).

· Definition will inherent all defects, if any, in the definition of protected areas of activities (e.g. if the SDO defect in not protecting a provider of goods is adopted racial harassment against him will not be covered).


	· A definition based the one in DDO plus the arm on hostile or intimidating environment modeled on the respective SDO definition should be adopted as an additional independent ground (use of "or", not "and" as conjunction between the different arms in the definition). 

· "Transferred harassment" should be provided for and the concept of "associate" should be expanded (see above).

· Protected areas of activity should not be too restricted as found in SDO. Widest protection should be offered.

· Wider protection is offered by the objective test.

· Gaps in the protected areas of activity, like those found in SDO in respect of service and goods providers, in clubs and between tenants and subtenants, should be repeated in the racial discrimination legislation.



	Vilification 

	Inadequate definitions (CP42-43)

· No "transferred vilification" is provided for (e.g. incitement of hatred toward a teacher of ethnic minority children not covered).

· Definitions include only damages to premises or property but not injury to person.


	· Corresponding expansion of definitions needed

	Issues concerning the protected areas of activities

	Employment (CP45-50)

· The proposed law protects employees from racial discrimination in the work place but only against discrimination by the employers or their agents, but probably not say discrimination by their customers or certain players (e.g. visitors and family members of employers or other employees) in the work place.


	· A more comprehensive protection is needed.

	Housing 

· Housing has not been explicitly spelt out but inferred from CP44(c) and 52.

· There is no protection for a sub-tenant being racially discriminated by a tenant. 
	· Housing should form a separate area of protected activity with details specified in the law.

· The ground to exempt racial discrimination in housing is unjustified and too wide. No exclusion should be allowed here (see below).



	School’ liability in protecting students (CP51)

· There is no protection of students against racial harassment by other students or their parents.  


	· Such protection such be provided for. The school should be held responsible for allowing this to happen or for not prevent a racially hostile environment from developing.



	Issues concerning the general exceptions

	Small companies and employers (CP60)

· Exempt from the legislation for the first three years so as to adapt to any changes make to the company due to the legislation. Most foreign domestic workers and a lot of security guards employed by Owners Committee will be left unprotected during the grace period.


	· The period of 3 years should be cancelled or substantially shortened because small employers should have learned a lot from the existing three discrimination ordinances.



	Genuine occupational qualification (CP61)

-  Genuine occupational qualification based on authenticity is too wide.
	· The exception in respect of a job, not a type of job, can be justified by a characteristic based on "the nature of the occupational activities and the context in which they are carried out and only when such a characteristic constitutes a genuine and determining occupational requirement, provided that the objective is legitimate and the requirement is proportionate" (Article 4, Race Directive)



	Small dwellings (CP62)

· Exceptions are provided for when dealing with the disposal of the premises where the landlord, tenant or lodger shares a small premise. 


	· The UK has repealed this kind of exceptions. There are also a number of problems in the corresponding exclusions found in the old UK RRA and the existing HK SDO like excluding tenants from discriminating against subtenants, etc.



	Clubs and Charities (CP63 & 65)

· Club and charities are given exemption in seeking for service targets, in case the clubs and charities are serving particular target groups. 
	· No discrimination purely on the grounds of colour is accepted in the UK law in relation to charities. It may also be desirable to set clearer criteria to indicate which kinds of clubs and charitable bodies are able to serve specific target groups in order to eliminate any possible discrimination in benefits allocation.  



	Special measures (CP64) and statutory positive duty

· It is unsure whether the definition of special measures would include examples to promote understanding, to encourage such measures and to allay fears. For example, the Education and Manpower Bureau has reservation to accept justified special measures probably out of fear of being criticized for discriminatory.

· The usefulness of the provision on special measures will be substantially reduced because it not accompanied by a statutory positive duty on public authorities, subsidized or subvented bodies, contractors biding their contracts. (c.f. CP22-23)


	· Examples should be included in the legislation while more should be included in the Code of Practice (c.f. SDO, s.28(2).

· A provision of a statutory positive duty on public authorities, subsidized or subvented bodies, contractors biding their contracts should be included (c.f. UK RRA, s.71)



	Special training (CP65)

· Examples may not be included in the legislation (see "special measures" above). Related acts like recruitment advertisement may not be included in the provision.


	· Examples and exceptions for incidental acts should be included in the legislation.



	Immigration legislation (CP68-69)

· The proposed law would not override the existing immigration legislation. That means any case involving immigration issues would follow the existing immigration legislations but not the new race law. 
	· Two-week rule targets only at foreign domestic workers which require them to leave HK within 14 days after the termination of their contract even if they have found another employer to employ them. The rule, though  severely criticised by UN treaty bodies, will be upheld. 

· The exception should be re-examined in the light of the new General Recommendation by CERD on the treatment of non-citizen.

     

	Burden of proof 

	"Tort" (CP84)

· Unclear what kind of burden of proof will be in claims under the new legislation.


	· Once the victim has proved the facts on which a prima facie case can be inferred, the court should find that a racial discrimination has been committed unless the defendant can prove otherwise (disprove it). (c.f. Burden of Proof Directive and Race Directive of the European Commission)



	Issues concerning the implementation

	Nature of key enforcement body

· EOC will probably undertake the responsibilities in relation to the new racial discrimination law.


	· It is important that an independent statutory human rights commission formed and operating in line with the Paris Principles should be set up to enforce such kinds of laws. Entrusting to EOC should only be a temporary arrangement. It is important for the Government to refraining from undermining the independence and credibility of EOC whether by way of appointment or otherwise. 



	Resources of the Equal Opportunity Commission (EOC)

· EOC will probably undertake the responsibilities in relation to the new racial discrimination law but they may not be given adequate resource necessary to perform the tasks. E.g. it has no particular funds for conduct litigation.


	· After the enactment of the new law, EOC needs to pick up a number of new responsibilities besides handling cases and need a large increase in its professional and support staff. A firm commitment as to enough funding must be sought from the Government.



	Members of EOC 

· EOC needs change in composition, additional member of  staff and professional assistance in order to reflect the new responsibilities effectively.
	· The composition and operation of EOC must be reformed to make them in line with the Paris Principles. EOC needs to have members to reflect its new responsibilities, including members of ethnic minorities, and of non-Government organizations experienced in and genuinely working with and for the ethnic minorities. 

· The appointment mechanism of EOC members should be more open and transparent.



	Powers of EOC

· The CP does not mention EOC's power to litigate in its own name but its power to give "legal advice". Nothing is said on whether EOC will be able to provide "legal assistance".
	· It is important for EOC to have the litigation-based enforcement powers. Otherwise, many discriminators will simply refuse to resolve their cases and the law will be powerless since most complainants cannot afford their own lawyer.



	Weak protection mechanism

	· The last protection offered by the court, except in serious vilification, are by way of civil litigation, making a weak victim difficult to protect his own rights.

· Little deterrence effect of such a law as lack of public education of equality rights, little legal assistance from EOC and Legal Aid Dept, complicated procedure and the defects of the law (scope, exemptions etc) itself. 
	· It is important that EOC will not simply react to events such as complaints which are made to it, but adopts a pro-active strategy, speaking out about issues and problems, and so educate the public and maintaining pressure to change discriminatory attitudes. This will be critical to its success or failure as the body charged with eradicating race discrimination.



	Government’s statutory positive duty 

	-  The objectives stated in the paper for legislation does not include the duty of the Government to promote race equality and harmony. The responsibility solely falls to EOC. 
	· The Government and public authorities should be under a positive duty to combat discrimination, to promote racial equality and racial harmony. 

· The Government should therefore closely monitor the situation by keeping of statistics and conducting survey, to perform impact assessment exercise, to work for race mainstreaming, and to formulate and implement plan of actions for racial equality.



	Jurisdiction

	· It is unsure whether the Central Government bodies and persons working or acting, or purporting to work or act, for them in Hong Kong will be bound by the new law. 

· The law should have extraterritorial effects to protect Hong Kong residents working outside Hong Kong or persons working for "undertakings" registered in Hong Kong (and their subsidiaries outside Hong Kong) as many of them work outside Hong Kong.
	· It is important that they are bound. 

· Such extraterritorial effects should be provided for.




