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Outline of Comments and Proposals on “Legislating against Racial Discrimination -- A Consultation Paper” from a Legal Perspective
	Para of the Consultation Paper
	Comments
	Remarks

	6
	HKSAR Government is not under the treaty obligation of art 5 of ICERD to legislate against racial discrimination among individuals but art 2 of ICERD and art 2 of International Covenant on Economic, Social and Cultural Rights (“ICESCR”).   
	Para. 17 of United Nations (“UN”) Committee on the Elimination of Racial Discrimination (“CERD”) Concluding Observations on HK report of 9/8/2001 & para 30 of Concluding Observations of UN Committee ESCR on HK report of 11/5/2001

	7
	Art 22 of HKBORO does not “prohibit[s] the Govt and all public authorities, and any person acting on behalf of the Govt or a public authority, from engaging in practices which entail discrimination on any ground, including race.”  Art 22 ONLY states the LAW shall prohibit… If no such law, no obligation to enact such law.  If the law exists, it must comply with art 22: equality before and equal protection of law.  Art 1 instead of 22 of HKBORO should be cited.
	  No obligation to legislate under article 26 of ICCPR (cf. art 22 of Hong Kong Bill of Rights Ordinance, Cap. 383, “HKBORO”) UN Human Rights Committee referred to the travaux preparatories (preparatory work) of the ICCPR and noted that art 26 does not of itself contain any obligation to enact legislation, but once such legislation is adopted, such legislation must comply with art 26.  (Sarah Joseph & ors, The ICCPR—Cases, Materials, and Commentary, Oxford University Press, 1995, p523) 

	10
	In 1997, Govt refused to legislate due to unfavorable result in public opinion survey.  UN clearly rejected this argument. 
	Para 17 of UN CERD Concluding Observations on HK report of 9/8/2001

	14
	A very weak protection mechanism: ONLY 54 legal cases re present 3 anti-discrimination ordinances were instigated from 1996 to 2003.  Little deterrence effect of such a law as lack of public education of equality rights, little legal assistance from EOC and Legal Aid, complicated procedure and the defects of the law (scope, exemptions etc) itself.      
Consider issues of equal opportunities tribunal.  Is the Labour Tribunal a good model to follow?
	Think why there are so few legal cases both with and without assistance of EOC.  Consider copyrights (criminal vs civil liability). Consider ss 84 & 85(2) of Sex Discrimination Ordinance, Cap. 480 (“SDO”).  Consider how many such cases reach the stage of trial?  See also Prof Carole Petersen, “Conflict expectations and the role of alternative dispute resolution in HK anti-discrimination law”, 14 June 2003; Prof Katherine Lynch, “Private conciliation of discrimination disputes: confidentiality, informalism and power”, 14 June 2003

	16(b)
	CRED not only recommended legislation in 2001 Concluding observations, but also Concluding Observations of both 1996 & 1997.  Consider two-week rule 
	Para. 35 and 20 of the 1996 and 1997 CERD Concluding observations on HK reports respectively

	18
	Mild impact of the proposed legislation is expected.  May equality significantly be promoted in such a case?  Consider racial profiling and institutional racism.  Proposal: Govt and public authorities should be under a positive duty to eliminate unlawful racial discrimination, promote equal opportunities and good relations between persons and racial groups (general duty). Specific duty: Home Secretary has power to set out what a public authority must do to comply with general duty. Employment duty: requires public authorities to monitor by ethnicity the numbers of employees in post and applicants for employment, training and promotion. 
	Refer to s71 of UK Race Relations Act 1976 (“RRA”) that imposes a duty on local governments (general duty).  May sue or by judicial review if Govt. does not comply with this.  See the recommendations of Stephen Lawrence Inquiry, 1999: “it is incumbent upon every institution to examine their policies and practices to guard against disadvantaging any section of the community”.  After the inquiry, RR(Amendment)A 2000 extended such duty to all public authorities and added the specific duty and employment duty.  Please be reminded that positive duty is a different concept from special measures or affirmative actions.  The latter relates to exemptions. 

	20
	Local chambers of commerce basically opposed legislation due to fear of compromising free market and engendering litigation.  Foreign chambers consider legislation as ensuring a merit-based level playing field and enhancing free market operation.  Local chambers become not so hostile maybe because they realize discrimination laws toothless.  Toothless due to poor quality of members of EOC and/or its staff, selection procedure of members, recruitment of staff, culture and operation of EOC?
	Trend of employer not to mediate, stand firm in mediation not to compromise and even refuse EOC to be the mediator.  Even worse, complaint cases to EOC drops sharply after the Michael Wong incident.

	22
	How to encourage integration on the one hand and retain cultural identity on the other?  What are the Govt cultural policy on this?  Simply a language issue?  As to indigenous peoples rights, “adequate measures shall be taken to ensure that these peoples have the opportunity to attain fluency in the national language or in one of the official languages of the country” (art 28 ILO Convention No. 169).
	  International Labour Organization, “ILO”, Convention No. 107 (1957), encouraged integration of indigenous peoples (art 22-24).  ILO Convention No. 169 (1989), removes the assimilationist orientation of the above standard (art 27-31).
See also UN OHCHR, Fact Sheet No. 12, the CERD, 1991, and 

Fact Sheet No. 18, 
Minorities rights, 1998.   

	24
	New arrivals from mainland are of the same race.  What race? Han? How about national origin? Consider one country, two systems and different legal systems of mainland (copied from Soviet Union), Taiwan (Germany), HK (UK) and Macau (Portugal)
Proposal: should extend the protection to new arrivals from the mainland.
	Refer to Mr. Paul Harris’s paper dated 5/9/2004 to the seminar held by Oxfam and HK Human Rights Monitor, Ms Sze Lai Shan’s paper & also European Council’s Directive 2000/43/EC 

	26
	Modeling on the structure and format of three existing anti-discrimination ordinances means following a weak model.
Proposal: the law should have extra-territorial effect and protect against unlawful acts committed outside HK.  The law should also protect HK residents working wholly or mainly outside HK for business and/or companies registered in HK.  The new race law should respond to the proposals of EOC to amend SDO and DDO as far as applicable.
	The extra-territorial effect is unclear in s14 of SDO and s14 of DDO in respect of the interpretation of “an establishment in HK”.  Should clarify the definition is line with overseas jurisdictions in UK and Australia.  Refer to para. 1-2 of “Equal Opportunities legislative review proposals for amendment of the SDO and DDO”, this paper was submitted to the Chief Executive (“CE”), in Feb 1999,

LegCo Paper No. CB(C)830/00-01(01).

	36
	Proposal: should adopt the new definition of indirect discrimination. UK judges interpreted narrowly on “requirement or condition” in the old definition.  In 1998, CRE recommended the definition should be “Indirect discrimination occurs where an apparently neutral provision, criterion, practice or policy which is applied to persons of all racial groups cannot be as easily satisfied or complied with by persons of a particular racial group or where there is a risk that the provision, criterion, practice or policy may operate to the disadvantage of persons of a particular racial group, unless the provision, criterion, practice or policy can be justified by objective factors unrelated to race.”  Hence, “it is sufficient to show only that there is “a risk” that conditions may operate to the detriment of a particular racial group.”
	Refer to s5(b) of SDO, O’ Flynn v Adjudication Officer [1996]All ER (EC) 541, and Para 2C of Commission for Racial Equality, “CRE”, “Reform of the Race Relations Act 1976”, 30/4/1998.
  Consider language discrimination as an indirect racial discrimination, see City University of HK, “Report of the Independent Committee on Review of Recent Events in the School of Law”, Nov 2002 

	37
	Proposal: extend the scope of transferred discrimination that only apply to the spouse and relative.  Consider the concept of “associate” under DDO is much broader.
	Refer to ss2, 5 of Disability Discrimination Ordinance, Cap 487, “DDO”

	38
	Proposal: should extend the scope of victimization for a person to bring a complaint of discrimination, e.g. giving an unjustified negative reference. The law should permit a complaint of victimization where the initial complaint is bona fide and in good faith constitutes a complaint under the law.  Otherwise, if the complaint fails, employer’s subsequent treatment cannot constitute victimization.  The causal test is preferred. 
	Para. 2D of UK

CRE, “Reform of the Race Relations Act 1976”, 30/4/1998.  The coexistence of causal test and motive test based on subsequent event leads to confusion.  The motive test reduces the protection of a victim.
Consider CUHK sexual harassment case re Orientation Camp 2002, severe revenge but no protection under victimization.

	39
	Only “frequently” makes racist remarks amounts to racial harassment? 
Proposal: racial hostile working and learning environment should constitute unlawful racial harassment.
Proposal: should protect persons who provide goods, services and facilities.  Should protect members or prospective members of a club against racial harassment by members of a committee of management of that club.  Should protect a tenant against another tenant or sub-tenant.  Should also protect a sub-tenant against another sub-tenant.  
	How to define harassment,  

an objective or subjective test?  
It should be partly objective and partly subjective according to a local case regarding sexual harassment: IBM (HK) Limited [2001]3 HKLRD 541 at 544.

Refer to s40 of SDO.

See “Equal Opportunities legislative review proposals for amendment of the SDO and DDO”, in

“EOC’s response to Administration’s response to EOC’s proposals for amendment of SDO and DDO”, Feb 2001, LegCo Paper No. CB(C)830/00-01(01). 

	42, 43
	The words “if his conduct includes threatening physical harm…” are too restrictive. 
Proposal: should extend the scope of criminal law to prohibit racial discrimination.
Criminal law should prohibit an intentional acts: (a) public incitement to violence, hatred or discrimination; (b) public insults and defamation; (c) threats on the ground of race, color, language, religion, nationality, or national or ethnic origin; (d) public expression, with a racist aim, of the superiority of a grouping of persons on the ground of race, etc; (e) public denial, trivialization, justification or condoning, with a racist aim, of crimes of genocide, crimes against humanity or war of crimes; (f) public dissemination, distribution with a racist aim of written, pictorial or any materials containing manifestations covered by (a) to (e) above; (g) creation or the leadership of a group which promotes racism.
	For details, see para. 18-23, “ECRI General Policy Recommendation No. 7 on National Legislation to combat racism and racial discrimination”, 13/12/2002

See also UN Office of the High Commissioner for Human Rights, (“OHCHR”), “Model National Legislation for the Guidance of Governments in the enactment of further legislation against racial discrimination”

	60
	Proposal: 3 year sunset clause should reduce to not more than 2 due to the experience of the implementation of three anti-discrimination ordinances for several years
	

	61
	Proposal: genuine occupational qualification:  exemptions on employment should be as few and as narrow as possible. The framework for exemptions should be narrowed to encompass jobs where being of a particular racial group can be shown to be an essential defining feature.  The employer must able to show that the racial group of the job-holder is an essential defining feature.  The criterion of authenticity
 is too wide.  
The consultation paper does not set out partnerships of fewer than 6 partners as one of the exemptions.  It is welcomed because there is no justification for restricting application of the new law to partnerships of a particular size.
	Para. 4 of UK CRE, “Reform of the Race Relations Act 1976”, 30/4/1998 and art 4 of “Establishing a general framework for equal treatment in employment and occupation”, the European Union Council Directive 2000/78/EC of 27/11/2000  
 Para. 4 of UK CRE, “Reform of the Race Relations Act 1976”, 30/4/1998

	68
	Immigration legislations exempted.  Consider two-week rule.  Justified to be exempted? Consider views of UN committees.

Proposal: outlaw two-week rule 
	See relevant European Council’s Directives and the above Concluding Observations on HK reports

	70
	Discriminatory advertisements: is it lawful for landlords to advertise “room to let in small family home-no blacks” as small dwellings falls under one of the exemptions?
	See s43 SDO and Para 2E, UK CRE, “Reform of the Race Relations Act 1976” , 30/4/1998

	73
	Proposal: functions and powers of the implementation body: should include power to sue. 
As to (d), function of reviewing the law, CE reacted slowly to EOC’s proposals in Nov 2000 to amend SDO and DDO.  
Proposal: should introduce voluntary and binding undertakings that are legally enforceable. 

Implementation body may bring civil proceedings against respondents believed to have discriminatory practices and it may be able to recover costs and expenses.  Its members, employees and conciliators should be protected against liability when exercising functions and powers under the law.
Proposal: the implementation body should have power to give advisory opinions to private and public bodies.  It should function independently from other organs of government.    The Consultation Paper should consult the composition and the procedure to select members of the implementation body.  It shall be established in accordance with a procedure that affords all necessary guarantees to ensure the pluralist representation of the social forces 
(of civilian society).  

Proposal: the implementation body should be composed of a variety of members from diverse backgrounds, reflect the ethnic diversity of society, gender balance and the range of vulnerable groups in our society. A transparent process of selection and appointment should involve wide consultation and a process for public nomination of candidates.   If it includes government representative, they should participate in advisory capacity only.  The members should be appointed for a fixed term of 5 years.  It should consist of at least 3 leading members who serve on a full-time basis.


	Mr. Stephen Fisher, Deputy Secretary for Home Affairs, clarified on 16/9/2004 press conference that the power of EOC implementing the new race law will be the same as that of the three existing discrimination laws, i.e. include the power to sue.

See ss63, 64 of SDO and para. 9 of the above LegCo Paper No. CB(C)830/00-01(01).  

Refer to UN OHCHR, “Model National Legislation for the Guidance of Govts in the enactment of further legislation against racial discrimination”; 
Paris Principle (1991); 
General Comment of UN Committee ESCR No. 10; 
para. 35 of the Concluding Observations of UN Committee ESCR on HK report dated 11/5/2001; 
UN OHCHR, Fact Sheet No. 19, “National Institutions for the Promotion and Protection of Human Rights”, April 1993;

Para 2.1-2.3, “Commonwealth Secretariat, National Human Rights Institution—Best Practice”, 2001



	84
	Whether the proposed legislation would help foster a culture of mutual respect and tolerance should be assessed by continuing survey and research to 
monitor the situation.  
Proposal: should introduce race equality impact assessment.
	Refer to UK CRE, “Race Equality impact assessment: a step-by-step guide” visited the website on 26/9/2004 at www.cre.gov.uk/duty/reia/index.html 

	86
	The consultation period of 3.5 months is inadequate.  The Consultation paper is only bilingual.  The contents of the leaflets with ten languages are too brief, e.g. without mentioning exemptions, a meaningful response from general public of ethnic minorities cannot be expected.  
Proposal: the consultation period should be extended to the end of February 2005 and be translated the consultation paper into 8 ethnic minorities’ languages.  
	Para 1 of the LegCo Brief: “Public Consultation on Proposed Legislation against racial discrimination”, September 2004 reveals that, as early as 4 May 2004, the Executive Council advised and the CE ordered the Consultation Paper should be published for public comments.  The Govt refused to publish the Consultation paper in May 2004 due to political consideration (avoid politicializing the issue in LegCo election held in September 2004).  The reason for the delay of implementing international treaties’ obligations and improving human rights condition is unjustificable.

	87
	The Consultation Paper does not describe how to deal with the comments, say publishing Compendium of Submissions? Publish report to summarize or analyze the comments received during the consultation period? Only consider written submissions?  

Proposal: should explain how to assess the opinion expressed in the consultation period a.s.a.p.. 
	 In the 1997 consultation, the Government published all the written submissions.  See Home Affairs Branch, “Consultative Document on Equal Opportunities: A Study of Discrimination on the ground of Race-- Compendium of Submissions”, June 1997

	Annex A
	Proposal: the PRC Government should withdraw the declaration (re art 6) and reservation (re art 22) on ICERD.  The anti-racial discrimination law comes late for at least 35 years
	Before the handover, UK signed and ratified ICERD for HK on 11/10/1966 and 7/3/1969 respectively with some declarations and reservations.   

	Annex B
	Para 1 entitled “Financial implications” states “the resources for the promotion of racial harmony and for handling complaints against racial discrimination (about $5.8 million in 2004-2005) would be transferred to Commission (EOC) after the Ordinance is enacted.” The additional resources to EOC are far from enough as EOC has to take up a new ordinance. Proposal: the Govt should provide adequate one-off funding and increase the  recurrent funding to EOC, if it becomes the implementation body, to enable it to fulfill its functions properly. 
	On 27/9/2004, Mr. Stephen Fisher replied to my enquiry and said HAB was discussing with EOC to give it an one-off funding for the new law but EOC’s recurrent funding will not be increased.  Such limited resources greatly impeded EOC’s ability to implement the new law 

and fulfill its function properly.  


Any comment, please feel free to contact me at ykchong@alumni.cuhk.net
Chong Yiu Kwong, 

solicitor, LLM(Human rights)

11 October 2004
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