The Hong Kong Council of Social Service

Training on Building a Coordinated Community Response to Domestic Violence cum Study Visit

(October 7-14, 2003 Duluth Minnesota, USA)

Civil Court

1.   Date of Visit

: 
October 14, 2003 (Tuesday)

2.   Name of Agency
: 
Civil Court 

3.   Meeting Venue
: 
Civil Court

4.   Contact Person
: 
/

5.
Description of Agency (including type of services provided, target served, programmes, staffing, funding sources, and special facilities) (This part can be substituted by attaching printed materials of the Agency.)

6.
Content of the Meeting

The delegates were given the opportunity to observe the normal court procedures, which were also explained by the officers.  

Individuals, usually the battered women, would choose to petition to the civil court for ‘Orders for Protection’ (similar to Injunction Order in Hong Kong) rather than press criminal charges against an abuser for several reasons: (1) essentially the same relief are granted through the civil action as would be ordered following a criminal conviction; (2 )the court intervention occurs immediately rather than taking months to resolve; (3) police are able to enforce a protection order with arrest; (4) issues regarding visitation and access to children can be taken up in the protection order process easier than in a criminal process; (5) often the petitioner seeks court intervention to stop the violence but does not necessarily want his/her partner to be jailed or to acquire a criminal record; (6) most women do not wish to engage in the more hostile or adversarial court proceedings the criminal process involves.

The orders for protection are usually issued for one year and may be extended upon request by the petitioner, the DAIP or the court.  Violation of an order for protection is a misdemeanor.

Filing an Order for Protection

The shelter advocate explained to women petitioners without attorneys how to fill out the petition requesting the court to issue a protection order.  The advocate also provided information about the relief the court may order if it determined that domestic abuse exist, including granting a restraining order prohibiting further acts of domestic abuse or infliction of fear of violence; excluding the respondent from petitioner’s residence and work place; awarding temporary custody or establishing temporary visitation with regard to minor children; requiring the respondent to participate in DAIP nonviolence classes and other counseling or assessment.

The petitioner was then directed to the clerk of the court to get the affidavit notarized and obtain a judge’s signature ordering a hearing.

When an order for protection was obtained after the hearing, the DAIP was usually assigned by the court to monitor certain aspects of compliance with court orders, such as participation in nonviolence classes or completion of chemically dependency evaluation and treatment.  If a respondent was uncooperative with the DAIP or had violated other aspects of the order, the DAIP or the petitioner might file an order to show cause affidavit.  If the court found the respondent in constructive civil contempt, it might have the respondent be jailed to gain compliance with the original order.  If violations continued, an affidavit of default could be filed and criminal penalties could be imposed.

In Minnesota, violation of a Order for Protection was punishable by imprisonment of up to 90 days or a fine of up to $700 or both.

In all situations in which a respondent had been excluded from the residence pr restrained from abusing the petitioner, law enforcement officers must make an arrest if they have probable cause to believe that the order had been violated.
7.   Observation and Implications for Hong Kong

(i) The protection order in the United States is equivalent to the bind-over order in Hong Kong.  One interesting point to note during my observation is that the petitioners appeared to know exactly what to do in the Court and surprisingly the batterers cooperated with the Court.  This shortened the time involved in their application to the Court.  But as revealed by the officers there, this is not always the situation at the Court.  Most of the batterers deny their abusive behavior and further fact-finding trials will have to be conducted.  

(ii) The judge appeared to have strong awareness that victims of family violence are entitled to be protected by law.  They have the right to be protected against family violence and protection orders are granted once abusive behavior can be established.  This is different from the situation in Hong Kong where different considerations apply when a judge considers imposing a bind-over order. 

8.   Recommendations  (e.g. whether it is worthwhile to visit the agency again?)
It was a treasurable experience to visit the civil court concerning the application for Order for Protection.  Although the judicial system may operate differently in Hong Kong, a re-visit is still worth arranging.
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