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CHILD WITNESSES – SUGGESTED GOOD PRACTICE AT COURT 

The views expressed in this paper are the personal views of the author only.  They do not necessarily represent the views of other judges or magistrates and are not to be taken as the policy of the Judiciary. 

Introduction

It should never be forgotten, not least by magistrates and judges, that the court process, that is the trial of suspects charged with child abuse, can do considerable further damage to already abused children.  It is not difficult to imagine the stress of a little girl who has suffered some abuse which she has tried to forget, being reminded of it all in painful detail, often many months later.  All the efforts of social work and psychological agencies to limit the long term damage can be undone by what happens at court.  So there is a fundamental duty resting on professionals working within the administration of justice to minimize and, so far as possible, remove that risk altogether.  But that is not easy.  There are competing interests:  the rights of the victim versus the rights of the accused who is presumed to be innocent until proved guilty.  To have any chance of success, we must have training, teamwork and thorough case management.  This is briefly what I want to address.

Training: judges and counsel ought always to have been properly trained in the use of CCTV equipment and the handling of vulnerable witness cases.  Experience shows that this is almost always not the case.  Very few counsel seem to have had any formal training.  Judicial training is presently limited in scope although plans are in hand to improve it.  I submit that no one should be allowed to try or to prosecute or to defend any case involving child or vulnerable witnesses unless that person has received appropriate training including, at a minimum, sight of video such as "A case for balance - demonstrating good practice when children are witnesses", jointly produced by the Lord Chancellor's Department and the NSPCC in the United Kingdom.  I commend it to you.

Speed of trial is paramount

Delays in bringing alleged child abuse proceedings to court are to be avoided wherever possible.  Such delays prolong the agony for the child; and they will also adversely affect the recollection of the child when she comes to give evidence.  

Police enquiries are often complex and sensitive but they must be pursued with all possible speed.  The DoJ should be on hand to advise early on in the investigation, a hands-on approach to the prosecution process which takes away the need for lengthy delays after a file is submitted for legal advice.  It is essential for all agencies, including the Judiciary, to have "fast track" systems in place for these cases and  adequate resources must be made available by the relevant authorities to ensure that this is possible.   

So far as the Judiciary itself is concerned, virtually all child abuse cases nowadays will involve the use of closed circuit television link for child witnesses under the Criminal Procedure Ordinance.  And in the magistracies, the delays are not usually too great.   The time taken to get a trial date in a CCTV court will improve significantly with the commissioning in the last two or three months of  new facilities at Fanling Court and Kowloon City Court:  together with Eastern, there are now three court centres offering such facilities.  But of course, in the District Court and the High Court, dates for trial can be many months after the alleged offences.  The prosecution and the defence must continue to press the Judiciary for early dates and the Judiciary must respond by keeping dates free or by re-fixing less urgent cases.

Conduct of cases at court

Pre-trial preparation and timetabling

There are a number of steps to be taken:

1. Charge the accused as early as possible and bring the case to court promptly.

2. Formal applications have to be made for the use of CCTV:  they take time to process and so the prosecution should be ready to make them immediately, at the first hearing.  

3. If the case is to go to the District Court or High Court, the next stage of the procedure should be fixed immediately and on a tight timetable.

4. Trial date (magistracy) should be fixed immediately so that further delay is avoided.  Adjournments thereafter should be granted only in the most exceptional circumstances.

5. Parties must instruct counsel forthwith by reference to the date fixed – adjournments to obtain particular counsel not available on that date should generally be refused.

6. Pre-trial review should be arranged within a reasonable time and well in advance of trial date and conducted by the trial magistrate or judge.

7. Court should be fully informed about the child/vulnerable witness, i.e., any developmental or learning difficulties, especially with mentally handicapped witnesses;   and the court should be informed of the emotional status of the witness.

8. The court should be told something of the background of the witness so as to give some accurate material to the judge for a chat with the witness at the beginning of her evidence, designed to try to put the witness at ease. 

9. A clear timetable for the trial should be arranged:  it is very important that an assessment is made of how long any legal arguments will take prior to the calling of evidence so that the child is not brought the court until necessary.

10. The court should obtain an indication of the principal issues in the case so that a reasonably accurate assessment can be made of likely length of the child's evidence; this will also assist the court a later stage to keep some control over the examination/cross-examination of the witness.

11. The court should ascertain whether there are any objections to the admissibility of any videotaped interview or parts of such an interview which it is proposed should be used as evidence-in-chief; if there are such objections the court should establish what editing could be done to cure the objections, make directions as to editing or schedule a further pre-trial hearing for rulings on admissibility to be made.

12. The court should take the opportunity to remind counsel that the preparation of the examination/cross-examination should be done on the basis of the use of simple language and concentration on the issues – see below.

Pre-trial preparation of the witness

This should include:

1. Familiarisation visit to court if desired by the child;

2. Pre-trial explanations of the trial procedure, which should being given to the child in a neutral and responsible manner:  for instance defence counsel should not be characterised as some ogre whose job it is "to try to catch you out and make it look as though you are lying".  It is better something to tell witness that there will be people at court who want to ask questions about what has happened.

Trial day
1. Avoidance of confrontation: steps should be taken to ensure that there is no contact between the child and the defendant or the defendant's supporters at court.  The witness can be taken in by a side door if appropriate and, if CCTV is being used, will be lodged in the waiting room attached to the CCTV room which is always on a different floor to the court room.

2. Minimum waiting time:  if a proper timetable has been established, the vulnerable witness will not be kept waiting more than a short time at court prior to giving evidence.

3. Meeting the witness: the judge may feel that it is appropriate for him, together with prosecution and defence counsel, to pay a visit to the witness in the witness room so he can introduce himself and counsel directly. This can help the witness keep a grasp on reality when she sees these persons on the television screen later.  It may also help to calm nerves of the witness.  

4. Before the evidence: once the witness called into the witness room, it is up to the judge to try to put the witness at her ease, if necessary by using the background information previously provided.  The idea is to get the witnessed used to the idea of communicating through the CCTV link which will undoubtedly be strange at first.  

If the judge and counsel have not met the witness prior to be trial, the judge should introduce himself and counsel and make sure the witness understands so far as possible who is who in the trial;  but it is no good telling a small child that this is the "prosecutor" and this is "defence counsel":  as with pre-trial preparation the witness should told that this is Mr X and Mr Y and they want to ask you some questions about what has happened.  

5. During the evidence: the judge must ensure the questions are asked in simple, ordinary language – kids' words, especially for parts of the body.  Lawyers' language should not be allowed and the judge should be prepared to step in to stop it.  Questions must be short, simple and to the point.  Double negatives should be avoided.  Tone should be moderate at all times and any heavy questioning or deliberate or inadvertent bullying should be stopped immediately.  

The judge must ensure that counsel keep to the issues – hence the need to identify those issues at an early stage.  Irrelevant questions are apt to be confusing to a child witness, they can distract the witness from the essentials of her account and will unjustifiably prolong any trauma inherent in giving evidence.

The witness should never be asked to point to areas of his or her own body in order to illustrate a point.  This can be extremely embarrassing and upsetting for a young or adolescent witness.  There will always be a suitable doll available in the witness room for the purpose. 

6. Advising the witness:  It is sensible for the judge to tell the witness right at the start not only to tell the truth (and to explain what is meant by that, especially to an unsworn witness) but also:

(a) listen carefully to the questions

(b) say if  you don't understand the questions 

(c) don't rush to give an answer

(d) don't guess at the answer to a question

(e) try to answer if you can; but say if you don't know the answer 

(f) if you do know the answer, give it all and try not to leave anything out

(g) remember not to go too fast because people want to write things down

The witness should also be told that if she needs a break, she should ask; that it may be necessary sometimes for her screen to be switched off whilst the judge talks to people in the court room about things which she does not have to worry about; and that although there is someone in the room with her to look after her, she must not talk to that person about the case or her evidence.

All these suggestions will have to be adapted to the child in question, particularly having regard to age, emotional status and intelligence. They can be illustrated where appropriate with examples.

7. Observation:  The judge must watch the witness for signs of distress and allow such time for recovery as may be necessary.  It is also essential that everyone guards against obvious confusion in the mind of a child or vulnerable witness:  it is not the function of the judge to protect such witnesses against legitimate cross-examination but if, for example, a question is taken literally but mistakenly, it would be unfair to allow the witness to proceed without correction.  

Regular breaks will be required both during the playing of videotaped interviews and cross-examination.  It is no good expecting a very young witness to concentrate for more than half an hour, perhaps even shorter with a five or six year old.  Adolescents may be able to last for longer so an assessment will have to be made according to the individual.  They can be asked: is it OK to go on or do you want a break.

8. Summary

Dealing with vulnerable witnesses in court, particularly children, is rarely easy.  The court system has to be adapted to their needs, ensuring that it is fair to them given their limited capacity;  but at the same time, it has to be fair to the accused who is presumed to be innocent and who has a right to challenge the allegations made against him and the person making those allegations: that cornerstone of our system of justice cannot be undermined in any way simply because of the vulnerability of the witness.  It is necessary therefore for the court to be vigilant in protecting the right of the accused to a fair trial whilst ensuring, at the same time, that the least possible psychological trauma is done to the witness.  With well-trained judges and lawyers handling these cases when they get to court, that objective is within reach.

Colin Mackintosh

Magistrate
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